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2016 Recommendation 14: Proposed new
offence: Causing a child under 13/16 to look at a
sexual image for obtaining sexual gratification,
humiliating, distressing or alarming the child
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Recommendation 15: intentionally arranges or facilitates the
commission of a child sex offence in any part of the world
(consult paper 7.86)
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Recommendation 13: Engaging or in sexual
activity in the presence of a child under
13/16 for obtaining sexual gratification,
humiliating, distressing or alarming the child
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4. All recommendations regarding mental impairment should be
reconsidered by your LRC as they may not fully comply with CRPD.

5. First, in the definition of disability by CRPD, UN emphasized its
social aspect whereas Hong Kong model takes a medical approach.
Article 1 of CRPD states, “[p]ersons with disabilities include those who
have long-term physical, mental, intellectual or sensory impairments
which in interaction with various barriers may hinder their full and
effective participation in society on an equal basis with others.” In
article 3, it states that the principles of CRPD includes, “(1) Respect
for inherent dignity, individual autonomy including the freedom to make
one’s own choices, and independence of persons; (2) Non-
discrimination; (3) Full and effective participation and inclusion in
society”. | am afraid that the impact of implementing the law reform
proposals may undermine the rights of the persons with disabilities in
respect of the above principles.
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6. In the General comment No. 1 (2014) Article 12: Equal recognition
before the law by UN Committee on the Rights of Persons with
Disabilities, it states “[t]he right to equal recognition before the law
implies that legal capacity is a universal attribute inherent in all persons
by virtue of their humanity and must be upheld for persons with
disabilities on an equal basis with others. Legal capacity is
indispensable for the exercise of civil, political, economic, social and
cultural rights...The denial of legal capacity to persons with disabilities
has, in many cases, led to their being deprived of many fundamental
rights, including...the right to give consent for intimate
relationships”. (CRPD/C/GC/1, 19 May 2014, paragraph 8)
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7. In the above General comment no. 1, it also states, “[{lhe Committee
reaffirms that a person’s status as a person with a disability or the
existence of an impairment (including a physical or sensory impairment)
must never be grounds for denying or any of the rights provided for in
article 12. All practices that in purpose or effect violate article 12 must be
abolished in order to ensure that full legal capacity is restored to persons
with disabilities on an equal basis with others.” (paragraph 9)

8. In paragraph 14 of the above General comment no. 1, it states “[m]ental
capacity is not, as is commonly presented, an objective, scientific and
naturally occurring phenomenon. Mental capacity is contingent on social
and political contexts, as are the disciplines, professions and practices
which play a dominant role in assessing mental capacity.”
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9. In paragraph 25 of the above General comment no. 1, it states, “[iln
order to fully recognize “universal legal capacity”, whereby all
persons, regardless of disability or decision-making skills, inherently
possess legal capacity, States parties must abolish denials of legal
capacity that are discriminatory on the basis of disability in purpose or
effect.”

10. When reconsidering the law reform proposals, LRC should invite
human rights experts, especially child rights and rights of the persons
with disabilities to join the LRC Sub Committee and then make
proposals for a second round public consultation.

(Submission to LRC on 20t April 2017)
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